Table of Contents by unknown
South Carolina Law Review 
Volume 40 
Issue 1 ANNUAL SURVEY OF SOUTH CAROLINA 
LAW 
Article 2 
Fall 1988 
Table of Contents 
Follow this and additional works at: https://scholarcommons.sc.edu/sclr 
 Part of the Law Commons 
Recommended Citation 
(1988) "Table of Contents," South Carolina Law Review: Vol. 40 : Iss. 1 , Article 2. 
Available at: https://scholarcommons.sc.edu/sclr/vol40/iss1/2 
This Catalog is brought to you by the Law Reviews and Journals at Scholar Commons. It has been accepted for 
inclusion in South Carolina Law Review by an authorized editor of Scholar Commons. For more information, please 
contact dillarda@mailbox.sc.edu. 
SOUTH CAROLINA
LAW REVIEW
VOLUME 40 AUTUMN 1988 NUMBER 1
ANNUAL SURVEY OF
SOUTH CAROLINA LAW
(January 1-December 31, 1987)
TABLE OF CONTENTS
Administrative Law
I. Zoning Decisions Held to "Fairly Debatable" Standard of
R eview ............................................. 1
II. Zoning Board May Reconsider Previously Rendered
D ecisions ........................................... 3
Business Law
I. Lender Has Standing to Sue on Mobile Home Dealer's
Statutory Bond ..................................... 9
H. Scope of Unfair Trade Practices Act Narrowed ........ 12
III. Restrictive Covenants on Real Estate Sales Do Not
Violate Antitrust Act ................................ 19
IV. Public Interest Impact Necessary to Recovery Under the
South Carolina Unfair Trade Practices Act ............ 22
Constitutional Law
I. Warrant Authorizing Seizure of Videotapes Held
Unconstitutional .................................... 29
II. Forcible Mediation of Federal Pretrial Detainee Held
Unconstitutional .................................... 35
Criminal Law
I. Nature of Peremptory Challenges Altered ............. 41
II. Right to Counsel Not Violated by Judge's Prohibiting
Criminal Defendant From Conferring With Counsel
Between Direct and Cross-Examination ............... 47
III. Standard Necessary to Justify Stop and Frisk Relaxed . 52
IV. Defendant May Request Jury Charge Disclosing His
Parole Eligibility .................................... 56
V. Jury Instructions Must Be Cast so That Juries Will
Interpret Presumptions as Permissive ................. 60
VI. Jury Instructions Not Needed to Explain Guilty but
M entally Ill Verdict ................................. 64
1
et al.: Table of Contents
Published by Scholar Commons, 2020
VII. Pearce Rule Not Applicable if Harsher Sentence Is
Imposed by a Different Judge Than One Who Handed
Down the Initial Sentence ........................... 67
VIII. Self-Defense No Longer Must Be Proved for Aquittal .. 70
IX. Issue of Ineffective Assistance of Counsel Not Waived at
Postconviction Stage in Certain Circumstances ......... 75
X. Codefendant's Liability Predicated Upon Determining
Identity of Vehicle Driver ............................ 79
XI. Double Jeopardy Clause Protects Against Second
Conviction if State Relies on Proof of Same Facts That
Formed Basis of a Prior Conviction ................... 83
XII. Admissibility of Evidence in Criminal Cases Overturned
Only if Court Finds Abuse of Discretion and Prejudice . 86
XIII. Balancing Test Used to Determine the Admissibility of
Prior A cts .......................................... 90
XIV. Scope of the Criminal Process Narrowed in South
C arolina ............................................ 94
XV. Expert Opinion of a Convicted Criminal's Future
Adaptability to Prison Life Admissible as Evidence in
Sentencing Phase of Capital Punishment Trial ......... 99
Domestic Law
I. Workers' Compensation and Personal Injury Awards
Constitute Marital Property .......................... 105
II. Husband Who Consents to Wife's Artificial Insemination
Is Considered Legal Parent of Child .................. 109
III. State Court Refuses to Grant Full Faith and Credit to
New York Custody Order ............................ 112
IV. Parent's Sexual Lifestyle Not Determinative in Custody
Proceeding ......................................... 116
V. Goodwill Not to Be Marital Property ................. 121
Environmental Law
I. Limitations Placed on the Department of Health and
Environmental Control's Authority Under the Federal
Clean W ater Act .................................... 125
Evidence
I. Priest-Penitent Privilege Applied to Statements Made to
M arriage Counselor .................................. 129
II. Expert Testimony of Common Characteristics Exhibited
by Sexually Abused Children Held Inadmissible ........ 135
III. Evidence of Defendant's Prior Conviction for Possession
of Cocaine Not Admissible for Impeachment ........... 138
IV. Court Refuses to Create Hearsay Exception in Child
Sexual Abuse Cases ................................. 141
2
South Carolina Law Review, Vol. 40, Iss. 1 [2020], Art. 2
https://scholarcommons.sc.edu/sclr/vol40/iss1/2
Insurance Law
I. Elements of an Effective Offer of Underinsured Motorist
Coverage Determined ................................ 149
II. Insurer Must Show Causal Connection Between a Loss
and an Exclusion to Limit Coverage of Policy .......... 153
Labor Law
I. Implied Contract Exception to Employment at Will
Doctrine Recognized ................................. 157
Practice and Procedure
I. "Mary Carter" Agreements Subject to Jury Disclosure.. 161
II. Privity Requirement Limited in Res Judicata and
Collateral Estoppel Cases ............................ 164
III. Court Interprets Rule 12(b)(6) ........................ 169
IV. Right to Jury Trial Waived by Failing to Make a Timely
D em and ............................................ 172
V. Foreign Corporation May Commence Action Under South
Carolina Law Provided It Qualifies to Do Business in the
State Prior to Judgment ............................. 177
VI. District Court Retains Jurisdiction Over the Awarding of
Attorney's Fees After Filing Notice of Appeal .......... 179
VII. The Right to Trial by Jury Expanded in South Carolina. 184
VIII. The Significance of Prior Case Determination in
Combined Legal and Equitable Claims - Divergence in
the Fourth Circuit .................................. 191
IX. Judgment Creditors Denied Interest During Pendency of
A ppeal ............................................. 197
X. South Carolina Courts May Assert Subject Matter
Jurisdiction Over Rehabilitators of Foreign Delinquent
Insurers ............................................ 200
Property Law
I. Court Applies Doctrine of Lis Pendens in Fraudulent
Conveyance Claim ................................... 205
II. Liberal Construction of Restrictive Covenant Based on
Developer's Intent ................................... 211
III. Court Refuses to Analyze Facts With Respect to Each
Element of Adverse Possession ....................... 216
Secured Transactions
I. Court Adopts "Rebuttable Presumption" Rule in the
Event of Failure to Notify in a Default Sale ........... 223
Tax Law
I. New Method Approved for Apportionment of Corporate
Taxable Incom e ..................................... 231
Tort Law
I. Plaintiff's Failure to Wear a Seat Belt Does Not
Constitute Contributory Negligence ................... 237
3
et al.: Table f Cont nts
Published by Scholar Commons, 2020
II. Landowner's Duty of Care Owed to Invitees on His
Property and on Adjacent Property ................... 242
III. Tort Remedy Now Available for Economic Loss Due to
Asbestos Contamination ............................. 244
IV. "Step in the Dark" Rule of Contributory Negligence
Rejected in Personal Injury Suit ...................... 249
V. Circumstantial Evidence Sufficient to Submit Issue of
Television Libel and Slander to Jury .................. 251
VI. Statute of Limitations for Medical Malpractice Actions
Withstands Constitutional Challenge .................. 255
VII. Sovereign Immunity Shields Governmental Entities From
Tort Claims Arising Before July 1, 1986 ............... 260
VIII. New Standard of Proof for Slip and Fall Cases Involving
W axed Floors ....................................... 263
Workers' Compensation Law
I. Limitations on Workers' Compensation Recovery for
M ental Injury ....................................... 267
II. Court Rules on Workers' Compensation Claims Involving
Successive Injuries .................................. 270
III. No Separate Recovery for Bad Faith Refusal to Pay
Under the Workers' Compensation Statute ............ 275
IV. Retroactive Application of Statute Forces Employer to
Pay Disability Award in a Lump Sum ................. 282
V. Election of Remedies and Notice Requirements
Broadened in Workers' Compensation Cases ........... 288
VI. Reduction of Carrier's Lien Permitted ................. 293
4
South Carolina Law Revi w, Vol. 40, Iss. 1 [2020], Art. 2
https://scholarcommons.sc.edu/sclr/vol40/iss1/2
SOUTH CAROLINA
LAW REVIEW
VOLUME 40 AUTUMN 1988 NUMBER I
The University of South Carolina School of Law
Except as otherwise expressly provided, the author of each article in this volume has
granted permission for copies of that article to be made for classroom use in a nationally
accredited law school, provided that (1) copies are distributed at or below cost, (2) the
author and the South Carolina Law Review are identified, (3) proper notice of copyright
is affixed to each copy, and (4) notice of the use is given to the South Carolina Law
Review.
Manuscripts not returned unless accompanied by stamped self-addressed envelope.
Copyright 1988 by the University of South Carolina
Member of the National Conference of Law Reviews
The South Carolina Law Review (ISSN 0038-3104) is published quarterly by the Univer-
sity of South Carolina School of Law, Columbia, S.C. 29208. Subscription rate: $17.00
per year payable in advance, $15.00 per year for members of South Carolina Bar. Second
class postage paid at Columbia, S.C. and additional mailing offices.
POSTMASTER: Please send address changes to SOUTH CAROLINA LAW REVIEW,
University of South Carolina School of Law, Columbia, S.C. 29208.
The Law Review seeks to publish materials representing meritorious viewpoints on sub-
jects of interest to the legal profession. Publication does not indicate that the views ex-
pressed are adopted by the Law Review.
VOLUME 40 AUTUMN 1988 NUMBER 1
5
et al.: Table of Contents
Published by Scholar Commons, 2020
UNIVERSITY OF SOUTH CAROLINA SCHOOL OF LAW
1988
ADMINISTRATIVE OFFICERS
John E. Montgomery, B.Ch.E., J.D., LL.M.; Dean and Professor of Law
Nathan M. Crystal, B.S., J.D., LL.M.; Associate Dean for Academic Affairs and Professor of Law
Victor A. De Fiori, B.Ph., J.D.; Associate Dean for Administration
Kenneth W. Gaines, B.S., J.D.; Assistant Dean
Sharon C. Williams, B.A., M.A.; Assistant Dean
EMERITUS
George D. Haimbaugh, Jr., A.B., J.D., J.S.D.; Distinguished Professor Emeritus of Law
SCHOOL OF LAW FACULTY
Gregory B. Adams, B.S., J.D., LL.M., J.S.D.; Associate Professor of Law
F. Ladson Boyle, B.S., J.D., LL.M.; Associate Professor of Law
Robert Randall Bridwell, B.A., J.D., LL.M.; Professor of Law
W. Lewis Burke, Jr., B.A., J.D.; Director of Clinics and Clinical Professor
James R. Burkhard, B.A., J.D.; Associate Professor of Law
Katharine Inglis Butler, B.S., M.Ed., J.D.; Professor of Law
Randall M. Chastain, A.B., M.U.S., J.D.; Professor of Law
Vance L. Cowden, B.A., J.D.; Clinical Professor
Richard E. Day, B.S., J.D.; Professor of Law
Robert L. Felix, A.B., LL.B., M.A., LL.M.; Professor of Law
James F. Flanagan, A.B., LL.B.; Professor of Law
Patrick J. Flynn, A.B., J.D.; Associate Clinical Professor
Robert IV. Foster, B.S., LL.B., LL.M.; Professor of Law
John P. Freeman, B.A., J.D., LL.M.; Professor of Law
Thomas R. Haggard, B.A., LL.B.; Professor of Law
Harry J. Haynsworth IV, A.B., LL.B.; Professor of Law
F. Patrick Hubbard, B.A., J.D., LL.M.; Professor of Law
Bruce S. Johnson, B.A., J.D., M.L.S.; Associate Professor of Law and Law Librarian
Herbert Johnson, A.B., M.A., Ph.D., LL.B.; Professor of Law
Philip T. Lacy, B.A., LL.B.; Associate Professor of Law
David K. Linnan, B.A., J.D.; Assistant Professor of Law
Henry Mather, B.A., M.A., J.D.; Professor of Law
William S. McAninch, B.A., LL.B., LL.M.; Professor of Law
Ralph C. McCullough II, B.A., J.D.; Professor of Law
Martin C. McWilliams, Jr., B.A., J.D., LL.M.; Associate Professor of Law
S. Alan Medlin, B.A., J.D.; Assistant Professor of Law
Dennis R. Nolan, B.A., M.A., J.D.; Professor of Law
David G. Owen, B.A., J.D.; Professor of Law
Elizabeth G. Patterson, B.A., J.D.; Associate Professor of Law
William J. Quirk, A.B., LL.B.; Professor of Law
Charles H. Randall, Jr., A.B., LL.B., LL.M.; Professor of Law
Walter A. Reiser, Jr., B.A., LL.B., LL.M.; Professor of Law
David E. Shipley, B.A., J.D.; Professor of Law
O'Neal Smalls, B.A., J.D., LL.M.; Visiting Professor of Law
Stephen A. Spitz, B.S., J.D.; Associate Professor of Law
Howard B. Stravitz, B.A., J.D.; Assistant Professor of Law
Roy T. Stuckey, B.A., J.D.; Clinical Professor
Jon P. Thames, J.D., LL.M.; Professor of Law
James L. Undervood, A.B., J.D., LL.M.; Professor of Law
Eldon D. Wedlock, Jr., A.B., J.D., LL.M.; Professor of Law
Robert M. Wilcox, B.A., J.D.; Assistant Professor of Law
ADJUNCT PROFESSORS & TEACHING ASSOCIATES
H, Thomas Arthur, II, A.B., J.D., Ph.D.; Adjunct Professor
The Honorable Randall T. Bell, A.B., B.A., M.A., J.D.; Judge, South Carolina Court of Appeals;
Adjunct Professor
Jean Burkins, B.A., J.D.; Adjunct Professor
Sandra Conradi, M.D.; Teaching Associate
Cameron M. Currie, B.A., J.D.; Adjunct Professor
John D. Delgado, B.A., J.D.; Adjunct Professor
J. Donald Dial, Jr., A.B., J.D., LL.M.; Adjunct Professor
Gerald M. Finkel, B.A., J.D.; Adjunct Professor
Richard Harpootlian, B.A., J.D.; Adjunct Professor
Gordon Hennigar, M.D.; Teaching Associate
Stanford E. Lacy, B.A., J.D.; Adjunct Professor
Herbert W. Louthian, A.B., J.D.; Adjunct Professor
T. Stephen Lynch, B.A., J.D.; Adjunct Professor
James Lewis Mann II, B.A., J.D.; Adjunct Professor
Stephen G. Morrison, B.A., J.D.; Adjunct Professor
Albert L. Moses, A.B., LL.B., LL.M.; Adjunct Professor
The Honorable Julius B. Ness, B.S., LL.B,; Adjunct Professor
The Honorable Alexander M. Sanders, B.S., LL.B.; Chief Judge, South Carolina Court of Appeals;
Adjunct Professor
Jack Swerling, B.A., J.D.; Adjunct Professor
6
South Carolina Law Review, Vol. 40, Iss. 1 [2020], Art. 2
https://scholarc mmons.sc.edu/sclr/vol40/iss1/2
